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No. 3493

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Alaska Packers Association^

Appellmif,

vs.

John Hedenskoy,
Appellee.

BRIEF FOR APPELLANT.

This appeal brings to the consideration of the

court two questions: (1) The application of the

1919 Alaska poll tax law to men who are "within"

Alaska under the conditions shown by the record.

(2) The liability of the appellant association for

the tax of 1919, this involving consideration of

whether or not the requirements of the Act were

followed by the school tax collector for that year.

I.

This suit involves, directly, only the sum of $55,

being a tax of $5 for the libelant and $50 on ten



assigned claims of $5 each. The broad question is

whether or not this poll tax law is binding upon

some 20,000 men who annually go from San Fran-

cisco and other ports to Alaska as fishermen and

cannery laborers. The appellant association finds

itself subjected to two claims—one by the Terri-

tory, and the other by its employees—and it is its

desire that as far as possible the questions involved

may be finally determined b}^ this court on this ap-

peal.

The Act in question is not the first poll tax law

enacted by the Territorial Legislature. A somewhat

similar Act was approved May 1, 1913, and was

construed by this court in the case of Callakam v.

Marshall, 210 Fed. 230. The 1913 Act is given in

full in the opinion in that case. So far as concerns

the principal question here involved, the two Acts

are identical; section 1 in each Act being the same

with but two exceptions, viz., in the later Act the

tax is $5 instead of $4, and in the later Act there

is the new provision that the moneys collected shall

be deposited in a separate fund called the "School

Fund" and used for no other than school purposes.

The 1913 Act was held ineffective in the above

case for the year 1913, upon two special grounds,

neither of which applies to the instant case.

This resume of the legislative history of the Act

shows that it has always been contended by the

Legislature of Alaska that it had power to levy

a poll tax upon each male person within its borders,



and without specifieally providing that such per-

son must be an 'inhabitant of" or ''resident of"

or "domiciled within" the Territory. An examina-

tion of similar statutes in other jurisdictions dis-

closes that it has been customary to provide that

the tax should fall upon persons who were "resi-

dents", "inhabitants", etc. of that particular juris-

diction. This case requires consideration, appar-

ently for the first time, of the legality of a poll tax

law which does not so limit its operation.

It was held by the learned court below that the

tax was binding upon libelant and his assignors,

and the opinion is given o]i pages 55-61 of the

Apostles on Appeal. It will be noted that the court

reached its conclusion that persons who, like libelant

and his assignors, performed labor in the Territory

for a considerable period of time, acquired a suf-

ficient residence there to subject them to the tax-

ing power of the Territory. An analog}^ was drawn

between a tax on personal property temporarily

within a State and a poll tax.

That the imposition of a poll tax is a rightful

subject of legislation has been held from the earliest

times, and the power of the Legislature of Alas-

ka to pass such an Act was impliedly upheld by

this court in Alaska Pacific FisherieH v. Territorjf,

236 Fed. 52. It cannot successfully be claimed that

this Act is invalid because not uniform in its appli-

cation, in that it excepts from its operation cer-

tain persons and specifically limits the obligation

to male persons between the ages of 21 and 50. The



principle of uniformity does not apply to poll taxes.

Thurston County v. Tenino Stone Quarries^ 44

Wash. 351; Salt Lake City v. Wilson, 148 Pac.

1104; Pohl V. Chicago By., 160 Pac. 515. It is

therefore believed that the question upon which the

decision of this case must finally turn is whether or

not libelant had acquired such a permanency of resi-

dence in Alaska as would subject him to the tax.

As stated by the court below, it cannot be contended

that a mere sojourner within the Territory, or a

person who is simply passing through the Terri-

tory, would be subject to the tax. There must of

necessity be at least some attribute of permanency,

as that the person's presence in the Territory is

necessary in the pursuit of a vocation or business

there.

It is possible to determine with accuracy the facts

which caused libelant and his assignors to be

"within'' the Territory in 1919, because the rela-

tion between them and the Association was created

by a written contract which is in evidence here,

being carried up to this court as an original ex-

hibit. By this contract the men agreed to go in

a specified vessel from the port of San Francisco

to jSTushagak, Alaska, and "such other Alaskan

ports as the master may direct, and return to San

Francisco, California, for final discharge, either

direct or via one or more ports on the Pacific

Coast for a term of time not exceeding nine calendar

months"; that they were "to load and discharge all

cargoes and ballast, if required, and to work on



shore or in boats as the master or agent of the

Alaska Packers Association may direct, and subject

to the agreement attached". The attached agree-

ment, which was made a part of the shipping ar-

ticles, provides that the men engaged in the serv-

ices of the Association in the capacity of seamen,

fishermen, beachmen and trapmen, or for such other

duties as the superintendent of the cannery might

designate. The terms of the employment, such as

compensation, hours, etc., are set forth in detail. It

is provided (section 19) that all the men shall be

given "statement of Alaska account before vessel

sails for home port". Provision is made for medical

attention in case of sickness. The compensation is

based upon a fixed sum for the upward and down-

ward voyages and upon a price for each fish caught

and delivered to the Association.

This agreement makes it plain that the enterprise

called for a substantial employment which must be

performed within the Territory of Alaska. The

length of time necessarily varies somewhat with

the season, but it was stipulated ((pp. 52-54) that

the men signed their shipping articles in San Fran-

cisco in the early part of April, 1919, that they

arrived in Alaska in May and June, and that they

left Alaska on the homeward voyage from the 12th

to the 15th of August, arriving at San Francisco

in the latter part of August or the first days of

September; that the average duration of a season's

run of fish at this point in Alaska is thirty-five

days. The total actual employment, therefore (dis-
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regarding the contract period of nine months),

comprises, roughly speaking, the months of April

to September—a period of five months—of which

over three months were spent in Alaska. While in

Alaska the men live on shore in cottages or bmik-

houses.

It is important to note in this connection that

this employment is seasonal and that the men remain

in Alaska for the full salmon season. The nature of

the employment does not require any longer stay

in the Territory. Like all other seasonal labor it

admits of other employment for certain periods of

the 3'ear; but from the character of this employ-

ment, and the many years that the business has been

carried on, and the permanency of the employment

as indicated by the contract and the testimony, we
think this court may take judicial knowledge that

this work is probably the j^rincipal source of liveli-

hood enjoyed by the men, and that this, more than

any other single employment, is their main calling.

The court will also, we submit, judicially know

that the climate and conditions of life of Alaska

have not thus far permitted a large permanent

population, in the sense of people who reside there

all the year round. Work must be suspended for a

considerable period of the year, and anyone going

to Alaska to work knows that during the winter he

will probably return south. These facts must be

considered in determining the permanency of the

stay of the fishermen in this particular jurisdiction.



The court below, in upholding the tax, based it

upon the analogy of taxation upon personal prop-

erty brought into a State for temporary use. The

leading case of Kelley v. RJioads, 51 Pac. 593,

188 U. S. 1, was decided upon a special stipulation

as to the facts, but nevertheless recognized a liabil-

ity for such taxation.

The case of Fennell v. Pauley, (Iowa) 83 N. W.

Rep. 799, presented the question clearly. There a

resident of Missouri drove into Fremont County,

Iowa, a herd of cattle for feeding purposes, and

kept them in Iowa from December to April of the

following year, when they were taken back to Mis-

souri. The question presented was whether or not

these cattle were subject to a tax in Iowa, their

owner being a nonresident. The court said:

''We understand that property in transit

through the state cannot be taxed here, nor can
such as belongs to a nonresident, which is here
only as an incident of its transfer elsewhere.

To give the right to assess the personal prop-
ert}^ of a nonresident found within this state,

it must be located here with something like

permanency, or for some purpose other than

merely aiding its transit. The general rule is

that personalty is taxed where the owner re^

sides. * «- * But to this general rule there

are exceptions. Money in the hands of an agent

in this state for investment here is taxable in

this jurisdiction. * * * Certainly it can

make no difference that it is in possession of

the owner instead of an agent. These cattle

were here to be fed, in order to increase their

weight and vnhie for market. In this case there
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was something more than a temporary stop-

page of the cattle here. In principle, it was
the same as the investment of money in this

state, and we cannot see why they should not

be taxed here." Citing Maurer v. Cliff, 53

N. W. 1053.

Griggshjj Construction Co. v. Freeman, (La.)

32 So. 399, discusses this question at length. The

personal property sought to be taxed belonged to a

resident of Texas, and was taken to Louisiana to do

certain temporary construction work. The prop-

erty was assessed in Texas and a tax thereon paid

in that State. The court held that the fact that

the same property had been assessed in Texas did

not make the Louisiana tax double taxation; that

it is not double taxation within the constitutional

prohibition to tax the same property in any two

jurisdictions—a conclusion which is directly reached

by the Supreme Court of the LTnited States in

Coe V. Errol, 116 U. S. 524. As to the character

of the situs of the personal property in Louisiana, the

court held that the determinative factor was whether

or not the property was in Louisiana for "use",

as distinguished from "transit"; that the fact

that the owner intended to remove it at some future

time did not alter its situs as being then incor-

porated with the bulk of the property in the State

of Louisiana. This opinion (pp. 400-401) contains

instructive reasoning and cites authorities upon

the subject which are of value. Its conclusion may

perhaps be summarized by stating that if the

"main" purpose of the presence in a State of the



personal property is to devote it to a use in that

State, then it has a taxable situs there.

The leading case of Brotvn v. Houston, 114 U. S.

622, upheld a tax of Louisiana upon a cargo of

coal which was owned by a resident of Pennsyl-

vania, and which had been shipped b,y water to

New Orleans. It was held that although the coal

had not yet been removed from the barge, it had

become a part of the general mass of property of

the State of Louisiana. The fact that the goods

were the product of another State did not free

them from the liability of taxation in Louisiana,

because the coal had come '^to its place of rest, for

final disposal or use, and was a commodity in the

market of New Orleans". Thus the tax did not

interfere with interstate commerce. Brown v. Hous-

ton was specifically affirmed in Pittsburg ch Sotitli-

ern Coal Co. v. Bates, 156 U. S. 577.

Eoff V. Kennefck, 96 S. W. Rep. 986 (7 L. R. A.

(N. S.) 704). Here the assessor of Boone County,

Arkansas, assessed for taxation purposes certain

horses, tools, etc., which had been brought into

Arkansas by a construction company to build a rail-

road. The owner lived in Missouri. The court,

quoting from Pullman's Car Co. v. Pennsylvania,

141 U. S. 18, said:

''For the purposes of taxation, as has been
repeatedly affirmed by this court, personal prop-
erty may be separated from its owner; and he
may be taxed, on its account, at the place where
it is, although not the place of his own domi-
cil, and even if he is not a citizen or a resident

of the State which imposes the tax."
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This case also considers when personal property

ceases to be in transit and becomes of such perma-

nency as will justify taxation in its new situs, and

concludes that since the construction outfit was not

in Arkansas for the purpose merely of transit

through that State, but was there chiefly, if not

solely, for use and profit to its owners, it was sub-

ject to taxation in the latter State. (Other cases

pertinent to the question, so far as it affects per-

sonal property, are given in the note to the case

last cited, 7 L. R. A. 704.)

Vide also

Wagfjoner v. WJialey, 505 W. 153;

Bv(hon V. Miller, 63 Pac. 21.

If, then, there is an analogy between the taxation

of personal property which is temporarily within

a jurisdiction other than its owner's domicile and a

capitatioji or poll tax, it must follow from the cases

cited that a person may, for taxation purposes,

acquire a residence or domicile, even though it be

temporary; that a secondary domicile may be recog-

nized for taxation purposes, as distinguished from

a permanent domicile in other relations. If such

conclusion is reached, it is submitted that the

liJ3elant and his assignors clearly come within the

class of persons who are subject to taxation in

Alaska, because they are not in that Territory in

transit, but are there for the purposes of gain in

the pursuit of their regular occupation.
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The decree of permanency which personal prop-

erty must have within the taxing jurisdiction is in

each case a question of fact rather than of law

{Finley v. PhiladelpJiia, 32 Pa. St. 381). The

degree of permanency of residence which a person

must have within the taxing jurisdiction is also a

question of fact, and must be determined from the

evidence in each particular case.

The cases, however, relating strictly to loersons

are not numerous, doubtless because the poll tax

statutes usually provide for a tax only as against

residents or inliabitants of the taxing jurisdiction.

The early case known as the Chinese Tax Cases,

14 Fed. 338, decided that certain Chinese laborers

who were brought into Oregon to engage in labor

upon a railroad, and who were on a certain day in

Eoad District No. 8 in Multnomah County, were

not residents in said district, within the meaning of

the statute, so as to make them liable to perform

road work therein. It was held that persons only

transiently in the road district were not within the

purview or operation of the statute, because the

statute used the word "residing", and the notice to

perform work, if not served personally, must be

left "at his usual place of abode". It was said:

"Personal taxes are generally imposed in the

place of one's domicile—the place of his fixed

habitation, without anv present intention of

removing therefrom. Storv, Confl. Laws, <S43;

Whart. Confl. Laws, <S$ 74, 80; Thorndike v.

City of Boston, 1 Mete. 242. But doubtless a

person may be a resident elsewhere than at the
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place of his domicile for such a length of time

and under such circumstances as to be liable

to personal taxes there. * * *

"It is not denied that the legislature may
provide that every person who is found in a

particular road district, on a certain day in the

year, shall be liable to do road work therein for

that year ; and, while it is not probable that any

such extreme measure will be resorted to, it

would be well to have some practical definition

of what constitvites a residence in a district

necessary to make one liable to do road work
therein.

'

'

In Ex parte White, 228 Fed. 88, there was con-

sidered a poll tax levied by the City of Portsmouth

upon the petitioner, which tax he refused to pay

on the ground that he was an officer of the United

States Army, having a residence in New York, but

temporarily stationed at Portsmouth. It was held

that the petitioner was not subject to the poll tax in

New Hampshire, because the statute imposed the tax

"upon every male inhabitant of the State". The

words "domicile" and "inhabitancy" were consid-

ered to be synonymous. The court, however, said

(p. 93)

:

"The idea of permanency and situs is recog-

nized in the tax laws with respect to property

in quasi situations of transit, and the property

principle has, of course, analogous bearing."

The residence in Portsmouth was considered to be

"a mere incident of his military status, and one

entire]V subordinate to his dutv to the government."
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This case, while denying the obligation of the peti-

tioner to pay the tax, recognizes that the question

in each case is one of fact as to the element of per-

manency, thus following by analogy the personal

property taxation cases.

A poll tax is defined as "a tax of a specific sum

laid upon the individual simply, without reference to

his property, business or employment" (Am. &
Eng. Ency. of Law, Vol. 27, p. 634) . The power of a

State or Territory to levy a poll tax must be con-

ceded, and this power is unrestricted save as it

maj^ violate the interstate commerce clause. The

other provisions of the constitution, and particularly

the fourteenth amendment, do not apply to a poll

tax. The power does not depend upon the person

taxed being a voter or a citizen; it may apply to

aliens as well as to citizens, and indeed in principle

should so apply, because it is presumed to be a pay-

ment made in consideration of the protection by

the laws of the government—a protection which is

extended over an alien as well as over a citizen. The

fact that the tax has been heretofore levied only

upon residents goes only to the question of legis-

lative policy, and not to the power of the Legislature.

The Legislature may, if it sees fit, levy a poll tax

in any amount upon any person regardless of his

or her majority, and regardless of whether or not

such person is domiciled within the taxing juris-

diction. The only limitation w^ould be as against

persons who are merely in transit.
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II.

The second question involved on this appeal is as

to whether or not the proper steps v^ere taken to

enforce the payment against libelant and his assign-

ors for the year 1919, so that the Association is

legally bound to the Territory to pay the tax.

The learned court below held in its supplemental

opinion that the steps taken by the school tax col-

lector were not sufficient, and therefore ordered a

decree in favor of libelant (Apostles on Appeal,

pp. 74-76).

This relates merely to the machinery provided by

the Act for the collection of the tax. Section 4 says,

in effect, that all persons subject to the tax shall pay

it within ten days after written or oral demand by

the school tax collector made between the first Mon-

day in April and the first Monday in August in each

year.

No demand was necessary to make the persons

named in the Act liable for the tax. The legislative

Act created this liability. The demand was neces-

sary only to establish delinquency and the subse-

quent penalty provided by section 5. We must

therefore assume that when the demand was made

by the school tax collector upon the appellant's

superintendent (p. 35) and by the Attorney General

(see telegram p. 31), there was a liability resting

upon the employees in question. The school tax

collector did not furnish the blank forms and receipt

books required by sections 8 and 10 of the Act, for
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the reason that they had not been furnished him by

the Treasurer of the Territory. The collector did,

however, look through the books of the Association

(p. 35) showing the names of each employee, and

when the statements of account were given the men

by the Association, as required by the contract, these

statements showed a char,<>:e of $5 for the poll tax in

each case (p. 36). The fishermen declined to go on

board the ship until the poll tax item was taken off

their statements (p. 37) and the item was accord-

ingly erased. It would seem that the only require-

ment that was not complied with was the failure to

furnish the , blanks. If the school tax collector

obtained from the original books of the employer the

same information that would have been furnished

him from the blanks, if thev were supplied, it would

seem that this conclusion was immaterial.

Since writing the foregoing we have received from

the Honorable J. C. Murphy, Attorney General of

Alaska a brief on this phase of the case, and we

shall therefore, with permission of the court, file

such brief in amplification of this argument.

Dated, San Francisco,

June 1, 1920.

Respectfully submitted,

Warren Gregory,

Chickering & Gregory.

Attorneys for Appellant.




